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EEVIEWS AND CEITICISMS. 

La Difesa Penale Nell Istruttokia. By Aw. Silvestro Graziano. 
Presso Nicola Zanichelli, Bologna, 1912. Pp. IV, + 710. Lira 15. 

This is a very able and conscientious argument for introducing 
the right to defense at preliminary hearings. It may be, as Professor 
Parmelee asserts, that the underlying theory of the Continental "pro- 
cedure of investigation" is much more advanced and shows a higher 
conception of the function of penal procedure than our own. But the 
book before us and a good part of Signor Graziano's massive bibli- 
ography proves that Continental lawyers are by no means agreed that 
this type of criminal procedure is the highest or best. 

The author's central thesis is that "the position assumed by the 
Italian code of penal procedure now in force is in strident antithesis to 
not only the rights of individual liberty, but also to the very constitu- 
tion of the state and to the new concept of modern society." He points 
out that the present code, in so far as it has to do with preliminary 
criminal investigations, "smells of canon law and barbarism," has only 
a varnish of modernity, and "kills the sentiment of liberty, which is 
the life and soul of the "social organism." He is very positive that the 
procedure of investigation is a very real and permanent lesion upon 
the rights of the individual. "In the actual state of our legislation 
the sphere of activity permitted to the accused and his defense in the 
preparatory stage of his hearing does not offer sufficient guarantees for 
safeguarding the interests of the defense." But suppose I insist that 
we are not confronted by a question of absolute personal rights, but of 
public interests, and put forward the concept of social defense as the 
only proper motive for the trial and punishment of offenders ? Granted, 
replies the author. Public interests are not really secured unless those 
of the individual are fully fostered and preserved. He quotes in wit- 
ness, Montesquieu's famous dictum, "Unless the innocence of the cit- 
izen is assured, his liberty cannot be." But aside from theoretical ob- 
jections to this method of procedure there are many practical diffi- 
culties not lightly to be disregarded. Indeed the preliminary examin- 
ation as it is now conducted is the very soul and body of the whole 
criminal judicial process. The trial itself usually revolves within the 
narrow circle drawn by the examining magistrate at Vistruzione prepar- 
atoria. This means that the government or the police may use very 
arbitrary means for their own peculiar purposes ; in short, it means a 
survival of the Inquisition. Such methods, of course, nullify not only 
the spirit but the very letter of Beccaria's work. For we recall that 
one of the fundamental principles laid down in the Dei delitti e delle 
pene was that the investigative process (processo informativo) must not 
be turned into an offensive process. We in America realize the danger 
so keenly that we abhor the police "third degree," and provide for 
right of counsel even in so informal a procedure as a probation officer's 
report in a juvenile court. That the author is not tilting at mere 
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academic ghosts appears from his unhesitating charge that many ju- 
dicial errors, miscarriages of justice, may be traced to their root in a 
defective, partial, or badly conducted preliminary examination. 

The main body of the book falls naturally into a three-sided in- 
vestigation of the author's central thesis. The first line of argument has 
to do with defense in general ; the second with the' role of defense in the 
evolution of penal procedure, particularly in the development of the pre- 
liminary investigation ; the third is a digest and criticism of the various 
and discordant opinions on the subject. His general conclusion is that 
the right to defense must not only be admitted, but better than that, it 
must fit into the procedure of investigation as one of its fundamental 
functions. 

University of Illinois. Arthur J. Todd. 



Fourth Annual Report of the Commission on Probation for the 
Year Ending Septemrer 30, 1912. The Commonwealth of 
Massachusetts. State printers, 18 Post Office Square, Boston, 

Mass. 

The Commission on Probation for the State of Massachusetts re- 
ports for the year 1912 that probation as a method of dealing with cer- 
tain offenders against the law has become the settled practice in the 
courts of the state, that the true principles which should govern the 
work of probation are better understood by the courts and the proba- 
tion officers and that reformation and not leniency is becoming more 
and more the guiding principle. 

That the courts are using the probation system more is evidenced 
by the fact that 1,651 more people were placed on probation than dur- 
ing the year previous, and that $136,511.85 was collected by probation 
officers, an amount which exceeded that collected in the previous year by 
$50,000, and which exceeds the entire cost of the probation service for 
the state by more than $20,000. 

The commission emphatically states its opinion that the confer- 
ences of judges and probation officers and the visits of the deputy com- 
missioner to the various courts have been of great value in unifying the 
work throughout the state. 

There are seventy-one courts in Massachusetts dealing with crim- 
inal cases, exclusive of the superior courts the number of which is not 
given. In all the courts there are 111 probation officers, divided as 
follows : 

Superior Courts 15 

Boston Juvenile Court 2 

Municipal Court 25 

Police Courts 18 

District Courts 51 

The statistical tables show that these officers handled 17,538 proba- 
tion cases in the year. These officers also investigated 730 cases of per- 
sons in prison, 475 of whom were released on the recommendation of the 
officers. Only ten others of the 730 were released against such recom- 
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